
Let’s Keep You Out of Illegal Charter Traps

Air Charter Safety for Everyday Operations



Scenario 1, part 1.
You are a commercial pilot who owns a 
6-seat Piper Saratoga.
You would like to fly to Madison, 
Wisconsin to go to a football game with 
five (5) buddies.

Can you share operating expenses?
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POP Quiz

Presenter Notes
Presentation Notes
Part 1 answer:  Yes, this is an example of legally sharing expenses (61.113 (c)).  There is a common purpose for this flight to Madison, WI
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POP Quiz
Scenario 1, part 2.
But after you drop off five your (5) buddies 
in Madison, you get a call to return to your 
Point of Origin to pick up 5 more buddies. 
Now all 11 of you are going to the game.

Can you do this?

Presenter Notes
Presentation Notes
SCENARIO 1 Part 2 answer:  No, this is an example of where expense sharing was not legal.  The pilot returned to pick up additional ‘buddies’ and the common purpose of the flight was lost, because he was already at the destination and left for the sole reason to transport others.  The pilot has now engaged in transportation by air and would need an Air Carrier or Commercial Operating Certificate




Agenda

• Introduction – Stay Out of Trouble

• Key Concepts – Illegal Operations, Operational Control

• Illegal Charter – Forms They Take, Holding Out

• Pilot Privileges and Limitations – Private/Commercial

• Expense Sharing – Do’s and Don'ts

• Resources
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5

Presenter Notes
Presentation Notes

Understanding what an illegal charter is and the threat to Safety is why identifying and pursuing illegal charters is important.

European Soccer player Emiliano Sala killed in this crash, in the English Channel January 2019, it was an illegal charter. N264DB, PA-46 Malibu. Shows these things come in all shapes and sizes and occur everywhere.





Key Concepts

What do we 
mean by 
“illegal” 

operations?

Operations conducted under part 91 that should be flown under 
part 119 air carrier or operating certificate.   
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Examples include:
• Wet leases disguised as dry leases (“sham” dry lease)
• Improper flight sharing or expense sharing 
• Individual leases. For example: 

• Blackbird, and similar flight/ride sharing apps to 
hold out to the public

• Improper “Dry Lease Pools”



“Operate” & “Operational Control”

• “Operate — with respect to aircraft, means use, cause to use or 
authorize to use aircraft, for the purpose . . . . of air navigation 
including the piloting of aircraft, with or without the right of legal 
control (as owner, lessee, or otherwise).”

• “Operational control — with respect to a flight, means the exercise 
of authority over initiating, conducting or terminating a flight.”
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Key Concepts

Presenter Notes
Presentation Notes
Operate or operator can be bigger than just pilot manipulating controls... means use, cause to use or authorize to use opens up the possibility of becoming an operator, especially regarding illegal charter.

Operational Control- Key safety pillar for operations....who is in control and liable for the flight



Indicators of Operational Control*
Who is providing:
• Aircraft
• Pilots
• Maintenance 
• Insurance
• Flight Management

* Who is ultimately responsible and liable for the safe conduct 
of the flight?
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Key Concepts

Presenter Notes
Presentation Notes

“Single Source” … fuel, crewmember training, dispatch/flight following/flight management, scheduling, etc. not exhaustive and case by case if there is a question on illegal ops. Even if payment is split, for example to different payments for pilot and aircraft...if it comes as a “package deal”, would be problematic

Introduce AC-91-37B Truth in Leasing and it’s importance

Bottom Question is critical- 
Pilot should be asking who is responsible? Is it clear, legal aircraft, legal crew, flight management.  Is this truly a legal Part 91 flight, or an illegal Part 135?

Initiating, Conducting, or Terminating a flight…Very simple, right?  
135 Pilots frequently believe that because they are manipulating the aircraft in flight / that they are OPERATING the aircraft, therefore they, the pilot, have Operational Control.  
What the pilot DOES have is Pilot In Command Authority…the responsibility for the SAFETY of Flight…a very serious responsibility, but a DIFFERENT authority/responsibility from Operational Control. 
Operational Control deals with where, when, and with whom, and even the conditions of flight (and more) that are acceptable. 
The pilot under 135 did not choose the day of the flight, the destination, or the passengers that are being carried.  





• Part 91 – baseline for all operations

• Part 135 – on-demand operations of each person who holds or is required to hold an Air 
Carrier Certificate (ACC) or Operating Certificate (OC) under part 119 of this chapter

• So, when are you required to hold an ACC?  Generally speaking, when you are 
carrying persons or property for compensation or hire:

• “Persons or Property” – someone other than a crewmember 

• “Compensation or Hire” – e.g., not only obtained through “holding out” as a common 
carrier, but also when any reimbursement is made in any amount and any kind in 
exchange for the flight.
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Key Concepts
So, Which Rules Should You Operate Under?



• Clueless, Careless and Criminal
• Offset expensive costs of aircraft ownership
• Avoids fees & taxes, e.g., FET
• Avoids costly expense of FAA certification and continuing oversight
• Competitive advantage over a legitimate operator

*Hence to Make Money
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Illegal Charter
The Why

Presenter Notes
Presentation Notes
Clueless- no idea of the rules. Careless- kinda know,  got bad advice, think they are safe, not interested in making sure. Criminal- Intentionally breaking the rules
Federal Excise Tax…7.5%, without charging this, illegal operators have an immediate advantage over legitimate operators.



• “Sham” Dry Leasing (common form of illegal charter)

• AC 91-37B helps determine operational control and legitimacy of dry 
lease

• Explain the “sham”
• Certificate Holders
• “Demo” Flights
• “Fake” Flight Instruction
• Misuse of Expense Sharing (see AC 61-142)

Illegal Charter
What Does an Illegal Charter Look Like?…

11

Presenter Notes
Presentation Notes
“Wet ” Leases vs. “Dry ” Leases
“Wet lease – any leasing arrangement whereby a person agrees to provide an entire aircraft and at least one crewmember…”
Dry lease means???  Not actually defined, but essentially a “mere equipment lease”…
Key Distinction:
 Under a wet lease, the lessor retains operational control
Under a true dry lease, operational control is transferred to the lessee, for example Bank of America owns a 737, dry leases it to Southwest Airlines for investment. SWA, clearly would accept responsibility for the aircraft, provide crew, mx and schedule the aircraft in it’s operation.

“Sham” dry lease or wet lease in disguise- passenger only desires transportation not become the operator, unaware they are responsible for operational control (even thought they may sign a document stating they do) and does not know what the term even means, they pay someone else to fly them from point  A to B, passengers DO NOT want the liability, rarely if ever have insurance as the operator



• AC 120-12A Private vs Common Carriage 

• Holding Out – The Concept of “Common Carriage” – Generally 4 Elements:

1) a holding out of willingness to
2) transport persons or property
3) from place to place
4) for compensation

Illegal Charter
Holding Out-Why It’s Important
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Presenter Notes
Presentation Notes
Remember to explain the significance of “common carriage”, “common carrier” and Holding out….holding out is the first element to becoming a common carrier…the other 3 fall into place easily and why its important to pilots....

Pilots remember this info on Holding Out! you may at some point be holding out unknowingly depending on circumstances. How'd did you get your business?? Holding OUT can be done in many ways and it does not matter how.


120-12A issued 4/26/1986 Although AC 120-12 was written in 1986, the over-all document is still supported by Legal interpretations and NTSB ALJ decisions.  A search of “Holding Out” in Legal Interpretations gives 9 pages (89 Interpretations) of references! Holding Out is important in defining a Common Carrier. SOOOO how is “Holding Out” accomplished??

Signs and advertising are the most direct means of "holding out“ but are not the only ones.

A "holding out" may be accomplished through the actions of agents, agencies, or salesmen who may, themselves , procure passenger traffic from the general public and collect them into groups to be carried by the operator. It is particularly important to determine if such agents or salesmen are in the business of selling transportation to the traveling public not only through the '*group*' approach but also by individual ticketing on known common carriers.

Physically holding out without advertising where a reputation to serve all is gained is sufficient to constitute an offer to carry all customers. 

Compensation is broadly defined by the FAA. e.g., money, good will, reputation, expectation of future business, nominal charges such as “free transportation by air” included in the passenger’s hotel fee, etc.  AND, even accrual of flight time is considered compensation!!




• May be accomplished through agents
• Holding out by reputation or word of mouth
• Advertising and signs
• Internet/Social Media
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Elements of Holding Out

Presenter Notes
Presentation Notes
But – what and How does HOLDING OUT look like? 

Pilots remember this info on Holding Out! you may at some point be holding out unknowingly depending on circumstances.

Traditionally, magazines, brochures, etc.
Websites – provide information on charter operations
Another traditional is postings on bulletin boards at FBO and Terminals 
Another way of holding out is reputation and Word of Mouth – I tell Don, who tells Mike, and he tells Tim that Misty can provide a charter. Golf course conversation… most people are unaware of this, and may be unaware it’s happening

If you have a reputation of carring persons or property for comp—you are holding out

But we have moved into a new generation of holding out - Social Media and social media is typically FREE…
Online blogs
Charter flights are being advertised on several platforms including Reddit, Facebook, Instagram, Twitter, Tumblr and LinkedIn.
And the newest is using INFLUENCERS

There is a plethora of legal interps on this.



• Compensation is broadly defined by the FAA
1) Money or the promise of money
2) Good will
3) Expectation of future business
4) Nominal charges such as “free transportation by air”
5) Accruing flight time
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Elements for Compensation

Presenter Notes
Presentation Notes
And again, remember that Flight time is considered compensation. 




Pilot Red Flags
• If the company provides the aircraft and at least one 

crewmember, yet attempts to transfer operational control 
to a consumer

• A lack of a safety briefing or passenger briefing cards
• Evasiveness to questions or concerns. Legitimate 

operators are transparent and helpful.
• If the passengers are coached by anyone on what to say 

or do if an FAA aviation inspector meets the aircraft at its 
destination.
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Presenter Notes
Presentation Notes
Pilots beware… 91.3 responsibility of PIC you need to know why flights are Part 91 or not, your certificate, red flags that you need to know if working for questionable operation.

During a ramp check of a suspected illegal charter operator, the Inspectors found a laminated operational control card…so that the passengers would to be able to answer an FAA Inspector’s ramp-check questions.  A great piece of evidence!



.

Privileges & Limitations
Private

• The privileges and limitations conferred upon pilots are separate and 
distinct from the operational authority required to conduct the flights.

• § 61.113 Private pilot privileges and limitations: PIC

• In general, you cannot act as PIC for compensation or hire.

• In general, you cannot act as PIC of an aircraft that is carrying 
passengers or property for compensation or hire

• Exceptions…expense sharing…AC 61-142
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Presenter Notes
Presentation Notes
***Remember Flight time is considered compensation**
Exception in 61.113(c) A private pilot may not pay less than the pro rata share of the operating expenses of a flight with passengers, provided the expenses involve only fuel, oil, airport expenditures, or rental fees.  AND, there must be a common purpose for the flight – not just transportation for the passenger!

Introduce the idea that there are exceptions and expense sharing and the AC, depending on audience whether to get deep into the exceptions
61.113(b) business & employment exception, (c) expense sharing.

SIC rules basically the same 61.117




.

Privileges & Limitations
Commercial

• 14 CFR § 61.133 - Commercial pilot privileges and limitations

• Can act as PIC for compensation or hire

• Can act as PIC of an aircraft carrying persons or property for 
compensation or hire

• Be careful! You cannot hold out to provide transport...Flytenow & 
Blackbird cases

• The privileges and limitations conferred upon pilots are separate and distinct 
from the operational authority required to conduct the flights.
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Presenter Notes
Presentation Notes
STRESS AGAIN!!!!!!! The privileges and limitations conferred upon pilots are separate and distinct from the operational authority required to conduct the flights. 

A comm pilot can act as PIC for comp or hire provided he/she meets the requirements for the operation being conducted. So, banner towing they have to be current/qual'd under part 61, but for carrying pax/prop the 121 or 135 certification and qualification requirements are triggered. This statement as is could be misleading.

Pilot himself/herself cannot hold out to provide transport, may become a common carrier needing Part 119 authority……Mention Blackbird and the app

DAVID, TIM, or ROB:
Here is an another example where the public was really drawn in…  BLACKBIRD
BLACKBIRD –was an application that you: 
put on your computer or iPhone; 
the ‘customer’ electronically clicked the “agree button” effectively signing a lease agreement for an aircraft (an agreement that was probably never read).  
There wasn’t any real understanding of the Transfer of Legal Responsibility by becoming a Lessee.  
The “LESSEE” then separately chose a pilot for the flight.  
The “THEORY” here was that the ‘newly minted LESSEE “SEPARATELY” chose an aircraft and “SEPARATELY” chose a pilot and therefore, via the lease – the signor (lessee) had Operational Control!  

The FAA Legal Determination was that the PILOTS who participated in the BlackBird program were HOLDING out to the public via the APP… meeting the definition of common carriage, and therefore had to have a Part 119 Air Carrier Certificate (Part 135)!   Of note, the document was many, many pages long…and not one “LESSEE” that SEIT Inspectors spoke to knew what they had signed!! The point here is that the Lessee was really only looking for transportation and not a lease with all of the legal responsibilities associated!
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Expense Sharing
Do’s & Don’ts

• AC 61-142 Sharing Aircraft Operating Expenses in Accordance 
with 14 CFR § 61.113(c)

• A pilot (also applies to Commercial and ATP) exercising private 
pilot privileges may share expenses with passengers within the 
constraints of § 61.113(c). 

• The only operating expenses that may be shared are specifically 
listed in § 61.113(c). Those expenses are fuel, oil, airport 
expenditures, or aircraft rental fees. 
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Presenter Notes
Presentation Notes
STRESS AGAIN!!!!!!! The privileges and limitations conferred upon pilots are separate and distinct from the operational authority required to conduct the flights.
Therefore…. provided the person is qualified in accordance with this part and with the applicable parts of this chapter that apply to the operation;

No pilot should HOLDOUT without the operational authority conferred by an Air Carrier or Commercial Operating Certificate. 
This gets confusing. Although ATPs and Commercial pilots can exercise the Private Pilot Privileges of expense sharing, ATPs and commercial pilots cannot hold out to expense share!






.

• The FAA has consistently interpreted § 61.113(c) to mean that a private 
pilots have a common purpose with his or her passengers and to have 
his or her own reason for traveling to the destination.

• Private pilots who want to share expenses under § 61.113(c) must not 
“hold out” to the public or a segment of the public as being willing to 
furnish transportation to any person who wants it. 

Always Remember…
The privileges and limitations conferred upon pilots are separate and 
distinct from the operational authority required to conduct the flights.
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Expense Sharing
Do’s & Don’ts

Presenter Notes
Presentation Notes
No pilot should HOLDOUT without the operational authority. This gets confusing. ATPs and commercial pilots cannot hold out to expense share either.

“Common Purpose” misunderstanding...the purpose of the Pilot and passenger(s) flying to the destination does not have to be the same BUT the pilot has to have his/her own purpose to go to the destination other than transportation of the passengers. 





Scenario 2, part 1.
A commercial pilot owns his own airplane 
and is asked by someone to fly them to Las 
Vegas. 
The pilot is offered reimbursement for the 
cost of fuel and hours on the airplane 
owned by the pilot. 
Can you do this legally?
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POP Quiz

Presenter Notes
Presentation Notes
No.  The ‘illusion’ is that since the pilot did not solicit for the flight to Las Vegas and because the pilot was not compensated, the flight was legal.  Not True!  
The pilot was compensated by flight-time, good will, or the expectation of future business.  Be careful, although not explicitly stated there could also be Holding by reputation or word of mouth (how did the pax know to ask this pilot if not by reputation.  Holding out other ways (internet, newspaper, bulletin board, etc.).  AND, aircraft ownership does not preclude the requirement for an air carrier or commercial operating certificate.
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POP Quiz

Scenario 2, part 2.
A commercial pilot owns his own 
airplane and is asked by someone to fly 
them to Las Vegas. 
The pilot is offered reimbursement for 
the cost of fuel and hours on the 
airplane owned by the pilot. 

Can you share expenses?

Presenter Notes
Presentation Notes
Scenario 2 Part 2: 
No.  The pilot had no ‘common purpose’ for the flight.  The flight to Las Vegas only took place because the passenger needed transportation to Las Vegas.  
In this scenario as well, an air carrier or commercial operating certificate is required.



• FAA website: www.faa.gov/go/safeaircharter
• National Air Transportation Association (NATA) website: 

avoidillegalcharter.com
• hotline.faa.gov
• Local Flight Standards Office website: www.faa.gov/go/fsdo
• FAA Safety Team website: www.faasafety.gov
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Resources Available

Presenter Notes
Presentation Notes
Emphasis on the FAA Safe Air Charter and NATA website for any questions on what to look for, questions to ask and things to look for.

If you think you have observed an illegal charter, you can report your suspicions on the NATA website or FAA Hotline.

Explain the FAA has a large social media presence for information.
Follow FAA on Twitter, Instagram, LinkedIn, Facebook, Medium

http://www.faa.gov/go/safeaircharter
http://www.hotline.faa.gov/
http://www.faa.gov/go/fsdo
http://www.faasafety.gov/
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Interactives

Presenter Notes
Presentation Notes
Easiest way to get here is to “Google” FAA safeaircharter
Lots of great information here, explain some tabs, Interactive Scenarios, pilot letters, red flags etc.



Ensure you fully understand the requirements for legitimate leases 
and expense sharing as explained in the following FAA Advisory 
Circulars:

• AC 61-142 – Provides guidance on how a pilot may share flight expenses 
with passengers

• AC 91-37B – Defines "Truth in Leasing" which defines operational control

• AC 120-12A – Defines Common v. Private Carriage and the four pillars of 
common carriage
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Resources Available

https://www.faa.gov/regulations_policies/advisory_circulars/index.cfm/go/document.information/documentID/1037214
https://www.faa.gov/regulations_policies/advisory_circulars/index.cfm/go/document.information/documentID/1028946
https://www.faa.gov/regulations_policies/advisory_circulars/index.cfm/go/document.information/documentid/22647


Questions?
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Presenter Notes
Presentation Notes
Don’t forget....illegal operations are a threat to safety.

All the rules are in place to protect the flying public who just wants transportation and NOT the responsibility or liability of the flight.
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